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weight not linked to local effort to be the most equitable model. The McLoone Index
indicated two weights decreased per-pupil revenue disparity in the lower half of the
distribution.

Relationships between district fiscal capacity, special education enrollments, and
special education per-pupil revenues were examined. Two alternative definitions of
district fiscal capacity were used. When district fiscal capacity was defined using per-
capita income, relationships were noted among all variables in 1992. When district
fiscal capacity was defined using the Representative Tax System Index which Louisiana
now uses, relationships between these variables no longer existed.

Finally, enrollments of five mild disabilities were examined. Large enrollment
increases in all disabilities were noted with the exception of Speech Impaired. Findings
indicated lack of clarity in the definition of disabilities coupled with many different
interpretations of these definitions contributed to considerable variability in enrollments

across districts.
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CHAPTER 1

INTRODUCTION TO THE STUDY

Many states have attempted to reform their educational finance systems in
recent years. These reform efforts have been prompted by a number of factors,
including increased accountability, improved performance, and taxpayer revolt. At
the same time, considerable attention has been focused on special education. Current
levels of special education reform across the nation are possibly at their highest point
since the Education For All Handicapped Act was passed in 1975, commonly known
as Public Law (P.L.) 94-142. The name of this legislation was changed in 1990 to the
Individuals With Disabilities Education Act (IDEA). While most of the original act
remains intact, several new provisions have been added, broadening the scope of the
law (Anthony, 1992).

Recently, many states have been moving toward reform of their special
education finance systems. Of the fifty states, forty-four states either are taking
action or are considering taking action regarding their special education finance
systems. Twenty seven states are currently considering reform of their special
education systems. Seventeen states have implemented special education finance
reform in the last five years. Seven states have implemented special education finance
reform in the last five years and are considering reform again. The state of Montana
has passed reforms that are scheduled for implementation in the 1994-1995 school

year. The state of Pennsylvania faced a $100 million deficit in special education
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funding before reform (Parrish, 1993). A complete table of the reform activities of the
fifty states may be found in appendix A.

Two issues driving special education reform are those of per-pupil revenue
disparity and over-identification of special education students. Average per-pupil
revenues in special education among the states in the 1986-1987 school year ranged
from a low of $1,568 in the state of Arkansas to a high of $10,613 in the state of New
York. Over-identification means that there may be students enrolled in the special
education program who in fact do not belong there. Special education enroliment
percentages of states’ total education populations recently ranged from 6.23% in
Oregon to 17.07% in Massachusetts (Verstegen & Cox, 1990). Many of the
financing strategies currently used by states encourage over-identification to some
degree because state dollars are allocated according to the number of students or in
some cases, teachers in the local district (McLaughlin & Owings, 1993; Parrish,
1993). In Montana, reform was precipitated by a projection made in the mid-1980’s
that the current rate of growth would lead to every student in the state being enrolled
in special education by 1994. Pennsylvania experienced a twenty percent decline in
special education enrollment when the tie between funding and student enrollment
was discontinued (Parrish, 1993). Louisiana is currently considering reform of'its
special education financing system and also faces the issues of equity in the area of
per-pupil revenue disparity among its sixty-six local districts, as well as issues of

definition of some of the milder disabilities.
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Background of the Problem

In 1975, in extensive hearings to extend and amend the Education of the
Handicapped Amendments of 1974 (P.L. 93-380), testimony indicated that a large
percentage of chiidren with disabilities remained unserved or underserved across the
states, often due to state financial constraints. The Bureau of Education for the
Handicapped estimated that only half of the eight million children with disabilities
were receiving an appropriate education (U.S. Senate, 1975, The Education of the
Handicapped Act).

Passage of P.L. 94-142 in 1975 by the United States Congress guaranteed that
children with disabilities would have access to a free, appropriate public education
(FAPE), an individualized educational program (IEP), special education services,
related services, due-process procedures, and placement in the least restrictive
environment (Anthony, 1992). These guarantees are also present in the Individuals
with Disabilities Act (IDEA) of 1990. Under IDEA, eligibility of students has
become much more inclusive. Any child with “mental retardation, hearing
impairments including deafness, speech or language impairments, visual impairments
including blindness, serious emotional disturbance, orthopedic impairments, autism,
traumatic brain injury, other health impairments or specific learning disabilities” is
eligible for services (IDEA, 1990, sec. 1401 [a][i]).

All children with disabilities are afforded a free appropriate public education.
A decision by the U.S. Supreme Court in 1982 interpreted appropriate to mean

“access” to a free public education. This free education consists of specialized
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services and instruction from which the student with disabilities derives educational
“benefits " {Board of Education of the Hendrick Hudson Central School District v.
Rowley, 1982). Also, in the Rowley decision, the court defined benefit in terms of the
child’s ability to progress effectively along the educational spectrum and cautioned
that benefit did not mean maximizing a child’s full potential. The court did stipulate
that the benefit derived could not be trivial.

An Individualized Education Program (IEP) must be provided to every child
with disabilities. The IEP is developed in a meeting in which at least one parent of the
student, the student’s teacher, and an administrator or representative of the school
district are present. The program that is collaboratively written by this group must
reflect the individual needs of the child, along with objectives and strategies for
meeting those needs (Anthony, 1992). These objectives and strategies are reviewed
yearly or whenever a placement change is being considered.

Speciai education services are defined as “specially designed instruction, at no
cost to parents or guardians, to meet the unique needs of the child with a disability,
including, (A) instruction conducted in the classroom, in the home, in hospitals and
institutions, and in other settings; and (B) instruction in physical education” (IDEA,
1990, sec. 1401 [a][16][A}[B]). Related services is defined as “transportation and
such developmental, corrective and other supportive services... as may be required to
assist a child with disabilities to benefit from special education” (IDEA, 1990, sec.
1401 [a][17]). Some of these related services include speech pathology and

audiology, psychological services, physical and occupational therapy, and social work
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services. Any service that is defined as supportive, corrective, or developmehta.l in
nature is allowable under IDEA (Anthony, 1992).

The decision to evaluate a child suspected of having a disability sets in motion
comprer due process procedures. Such procedures include fair and
nondis.....unatory evaluation procedures, notification of the child’s parents, and if
necessary, disciplinary actions. Fair and nondiscriminatory evaluation procedures
include the use of testing instruments that are not racially or culturally biased and that
are administered in the child’s native language and mode of communication (Anthony,
1992). IDEA also requires that more than one criterion be used to determine whether
or not a student is in need of speci;lized services (IDEA, 1990, sec. 1412 [S][c]).

The child’s parents must be notified that an evaluation is taking place and when there
is a change in the Individual Education Program (IEP). This notification must be
written in the parents’ native language and be in understandable terms (IDEA, 1990,
sec. 1415 {b][1I[C][D]). Disciplinary actions for children with disabilities is one of the
most controversial areas. According to a 1988 ruling in Honig v. Doe, no student
with a disability can be excluded from school for disciplinary reasons for a period of
more than te~ =vs. Although disciplinary measures involving lesser amounts of
exclusion f. .0ols are permissible, courts have ruled that students suspended for
fewer than ten days still must be provided educational services (Kaelin v. Grubbs,

1982; S-1 v. Turlington, 1981).
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Education in the least restrictive environment has been central to this
legislation. To the maximum extent possible, students with disabilities must be
educated with children who are not handicapped. IDEA mandates that;

to the maximum extent appropriate, chilaren with disabilities, inciuding

children in public or private institutions or other care facilities, are educated

with children who are not disabled, and that special classes, separate
schooling, or other removal of children with disabilities from the regular
educational environment occurs only when the nature or severity of the
disability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily (IDEA,

1990, sec. 1412 [5][B]).

Although the word never appears in the law or its implementing regulation, this
concept has come to be known popularly as “mainstreaming” (Hepner, & Crull,
1984).

IDEA also has a zero-reject policy, which means that no child with disabilities,
no matter how severe, can be denied services (7imothy W. v. Rochester School
District, 1989). The principle of zero-reject rests squarely on the Fourteenth
Amendment of the U.S. Constitution that no state may deny to any person within its

jurisdiction the equal protection of the laws. As applied to handicapped children, and
through a series of judicial interpretations, the Fourteenth Amendment has come to
represent a principle that prevents governments from denying their benefits to persons
because of certain unalterable characteristics (Turnbull & Fiedler, 1984). This
principle of zero-reject has become a vehicle in which courts readdress the areas of
education inequality and discrimination.

Zero-reject has also revolutionized the relationship of parents and school

officials by providing for nondiscriminatory evaluation, individualized appropriate
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education, and procedural due process (Turnbull, 1990). Parental participation in the
education of their handicapped children has increased due to this principle. Under the
principle of zero-reject, the 1990-1991 United States Congress sought input from the
public concerning Attention Deficit Disorder (ADD) being designated a category
under IDEA. This category however, has yet to be included (Ordover & Boundy,
1991). ADD is noted under the Learning Disability (LD) category in Louisiana’s
Special Education Law (R.S. 17:1941 et seq. p. 103, [946]).

The effect of this legislation provided a vehicle to bring vast numbers of
previously unserved students into the public education system. During the 1976-1977
school year approximately 3.7 million children received some type of special
education service, and by 1987 that number had increased to 4.3 million (US
Department of Education, Tenth Annual Report to Congress, 1988). Much of this
growth has been attributed to the growth of the Learning Disability (LD) category.
The LD category grew from twenty-one percent of all children with disabilities in
1976 to forty-eight percent in 1989 (Finlan & Hartman, 1992). Approximately $2.1
billicn was spent on special education in 1976 (American Association of School
Administrators, 1983). This amount increased 663% to $16 billion by 1986 (Finlan &
Hartman, 1992). The revenue to fund special education is derived from federal, state,
and local sources (Verstegen & Cox, 1992), with 92% of the costs bomne by state and

local agencies (Finlan & Hartman, 1992).
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The Federal Role

Federal legislation has had a major impact on the way states educate
handicapped children. The federal government’s role with regard to financing has
been secondary to that of the states and local districts. The method of financing
under IDEA is a state grant-in aid program which requires participating states to
furnish all children with disabilities a free, appropriate public education in the least
restrictive setting (Parrish, 1993).

There are four grant-in-aid programs which operate under IDEA. Education
of the Handicapped Part B (EHA-B) Grants constitute the primary source of federal
revenues used to serve handicapped students aged three through twenty-one years of
age (Anthony & Jones, 1990). Chapter I of Education Consolidation and
Improvement Act Grants serve handicapped children birth through age twenty
through state-level rather than local district programs (State Grants, Education of the
Handicapped, 1989). EHA-B Preschool Incentive Grants came about when Congress
amended the Education of the Handicapped Act by enacting the New Federal
Preschool Program under P.L. 99-457 in 1986, which extended the full protection to
handicapped children ages three to five years (Anthony & Jones, 1990).

Also under P.L. 99-457, Education of the Handicapped, Part H (EHA-H)
Childhood Intervention Grants came into being (Anthony & Jones, 1990). The
purposes of the EHA-H Childhood Intervention Grants were to: 1) enhance the
development of handicapped infants and toddlers and minimize their potential for

developmental delay, 2) reduce the educational costs to our society by minimizing the
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need for special education services after handicapped infants and toddlers reach
school age, 3) minimize the likelihood of institutionalization of handicapped
individuals and maximize their potential for independent living in society and 4)
enhance the capacity of families to meet the special needs of their infants and toddlers
with handicaps (The Early Years, 1988).

In order to qualify for these federal funds, the state educational agency is
required to submit an annual program plan setting out how it intends to provide
education to handicapped children within the state. Detatls of this plan must include
what services will be provided, what procedural safeguards will be in place to ensure
that programming is being provided, and also a system for identifying, evaluating, and
locating children in need of special education (Rothstein, 1990).

The amount of funding that states may receive if they comply with these
guidelines is based on the number of handicapped children in the state, multiplied by
the average per-pupil amount. States often set out a similar formula for local districts
to be reimbursed from state funds. This funding mechanism is designed to provide
support primarily at the local level. Seventy-five percent of the monies received from
the federal government by the state goes directly to the local districts (Rothstein,
1990).

While the states anticipated federal revenues to match the P.L. 94-142
authorization levels, the actual appropriations have remained at a far lower level
(Moore, Walker, & Holland, 1982). The federal government only provided 7.5% of

all special education funds in 1987 (Verstegen & Cox, 1992). This discrepancy
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between federal authorization and appropriation levels has caused considerable
friction among federal, state, and local policymakers. The United States Department
of Education can enforce its requirements by withholding funds from states that fail to
assure compliance with the federal law (Rogers, 1993). From the perspectives of
those who view the guarantees of IDEA as essential, the law is a civil rights mandate
which incorporates the states’ own statutes and which needs to be implemented

regardless of the level of federal funding.

The State-Local Role

The financial burden of this federal legislation for special education has been
shouldered by the individual states. The National Association of State Directors of
Special Education (NASDSE) reported in 1989 that 56.7% of the financial burden for
special education was taken on by the states (NASDSE, 1989). In Louisiana, 70.6%
of the financial burden was shouldered by the state in the 1986-1987 school year.
Nationally, localities contributed approximately 36.5% of the revenues toward special
education in 1986-1987. For the same year, Louisiana localities contributed 23.6%,
much lower than the national average (Verstegen & Cox, 1992).

All fifty states provide funds to local school systems to help defray the costs
of educating handicapped students. Each state has adopted one of several types of
funding formulas specifically for special education. They are complex and often
involve complicated interagency structures (O’Reilly, 1989), and are more than a

computation of state aid (Moore, Walker, & Holland, 1982). These formulas
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encompass the mandated procedures, prorating provisions, administrative guidelines,
and exceptions or exclusions that determine and regulate the allocation of funds to the
district (Bernstein, Hartman, Kirst, & Marshall, 1976). Numerous constraints,
regulations, and exceptions concerning the flow and use of state funds usually
accompany the technical elements of a formula (Moore, Walker, & Holland, 1982).

Finance formulas not only technically compute financial resources available to
districts from the state, but also convey important state policy choices about how
handicapped students shall be educated (Moore, Walker, & Holland, 1982). They can
affect the number and type of children served as handicapped, the type of programs
and services provided by local school districts, the duration of time students spend in
special education programs, the placement of students in various programs, class size
and caseloads, as well as administrative processes. Moreover, funding mechanisms
can be used to support state priorities and initiatives by earmarking funds for special
activities, or instituting disincentives to discourage local districts from serving
students in particular placements (O’Reilly, 1989).

Estimating the average state support for special education and related services
has been problematic due to several factors. Such factors include states reporting
budget goals rather than actual expenditures, states estimating special education
transportation while other states do not and, states excluding revenues from general
education programs or other state and federal sources. Trends noted in the funding of

special education were increases in special education’s share of the total state revenue
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and positive annual growth rates in revenues allotted to special education. (Moore,

Walker, & Holland, 1982).

Louistana’s Current Funding Formula

Louisiana’s current method of financing special education is under review and
the Louisiana Department of Education (LDE) anticipates that the formula will be
changed to a one or two place weighting system. The system utilized at this time is
defined as a percentage reimbursement, with the allocation of funds based on actual
expenditures (Parrish, 1993). There are no weights according to classification of
students utilized under the present formula. The amount of funds a district receives is
directly related to the number of students enrolled in the special education program.
The current process of allocation of funds is fairly straightforward.

The LDE possesses for each district the special education actual expenditures
less capital outlay for the school year 1992-1993, the special education actual
expenditures plus a two percent adjustment for inflation for the school year 1991-
1992, the special education student membership for 1993-1994, the special education
student membership for 1992 -1993, and the 1992-1993 average state cost per
student. From these data, the formula allotment for special education per district is
computed. The steps of calculating a districts’ special education allotment for 1993-
1994 is computed using actual figures in order to make the methodology

understandable.
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District A reports 1992-1993 special education actual expenditures less capital
outlay ($16,326,315). This district also reports 1991-1992 actual special education
expenditures plus the two percent adjustment for inflation ($16,048,180). A
reconciliation adjustment is calculated for the district (816,326,315 - $16,048,180 =
$278,315). The special education student membership for 1993-1994 and 1992-1993
are reported by the district. The difference in this membership is computed ( 5405 -
5353 = 52). This difference, called the Budget Adjustment is multiplied by the state
average cost per student which was $3,393 for 1992 and 1993 (83,393 X 52 =
$176,438). Finally, the 1992-1993 actual number, the reconciliation adjustment
number, and the budget adjustment number are added together. This sum is the
1993-1994 special education formula allotment for District A ($16,326,315 +

$278,135 + $176,438 = $16,780,888).

Probiem Statement

As special education policies and programs have been established within the
states, notable variations have been observed in per-pupil revenues (Verstegen &
Cox, 1990), state policy interpretations (Gerry, 1985}, and implementation of
mandated procedures (Brinker & Thorpe, 1985; Danielson & Bellamy, 1989; Forness,
1985; Hallahan, Keller, & Ball, 1986). This variation among states in the
implementation of their special education finance programs has occurred because the
system of allocating funding to the local districts has been left up to the states.

Differences in average per-pupi! revenues among states for special education ranged
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funding was severed from the number of students identified, special education
enrollments dropped by twenty percent (Parrish, 1993).

The issues of variation in per-pupil revenues and the ever increasing
enroliments in the milder disabilities are causing many states to recxamine their special
education funding systems to see if they encourage variation of per-pupil revenues
among local districts and/or increased enroliments of mildly handicapped students of
local districts. Results from a national survey indicated that almost ninety percent of
the states were considering policy adjustments to address the over-representation of
mildly handicapped students, and more than seventy-five percent of the states were
beginning to question the use of resource rooms and other partial services as a catch-
all or “dumping ground” for chiidien who were experiencing learning or behavioral
problems (Noel & Fuller, 1985).

This study was guided by the following research questions:

1) What is the ratio of costs between regular education and speciai education
from 1980 to 1992, and has this ratio increased or decreased over the
period examined?

2) Has the degree of disparity in per-pupil revenues for special education in
Louisiana among the sixty-six local districts changed over the last decade,
and if so, how?

3) Can improvements be made to special education finance models
which can help monitor special education costs in Louisiana?

4) Can special education finance models be developed which will lessen the
the degree of disparity in per-pupil revenues among local districts m
Louisiana? .

5) Are there relationships between Louisiana’s local school districts’ fiscal
capacity and special education per-pupil revenues, fiscal capacity and
district special education enrollment, and district special education
enrollment and district per-pupil revenue, and have these relationships
changed over the last decade, and if so, how?
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mildly handicapped students, and more than seventy-five percent of the states were
beginning to question the use of resource rooms and other partial services as a catch-
all or “dumping ground” for children who were experiencing learning or behavioral
problems (Noel & Fuller, 1985).

This study was guided by the following research questions:

1) What is the ratio of costs between regular education and special education
from 1980 to 1992, and has this ratto increased or decreased over the
period examined?

2) Has the degree of disparity in per-pupil revenues for special education in
Louisiana among the sixty-six local districts changed over the last decade,
and if so, how?

3) Canimprovements be made to special education finance models
which can help monitor special education costs in Louisiana?

4) Can special education finance models be developed which will lessen the
the degree of disparity in per-pupil revenues among local districts in
Louisiana?

5) Are there relationships between Louisiana’s local school districts’ fiscal
capacity and special education per-pupil revenues, fiscal capacity and
district special education enrollment, and district special education
enrollment and district per-pupil revenue, and have these relationships
changed over the last decade, and if so, how?

This study examines Louisiana’s special education per-pupil revenues and

seeks to determine the ratio of costs between regular education and special education.

These ratios are examined to determine whether or not special education costs have
increased more or less compared to regular education costs. Special education per-
pupil revenues are examined to determine whether revenue disparity has increased or
decreased from 1980 until 1992. In addition, this study presents special education

finance models which seek to reduce the disparity of per-pupil revenues and monitor
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costs of special education. Finally, this study seeks to determine if there are
relationships between district fiscal capacity and per-pupil revenue, district fiscal
capacity and special education enrollments, and district district special education
enrollments and district per-pupil revenue. Per-pupil revenues for special education
among local school districts in Louisiana indicated a wide variation in the 1992-1993
school year. Special education district enrollments varied from 6.44 percent of total
district enrollment to 21.94 percent of total district enrollment in school year 1992-
1993. District wealth defined as a district’s per-capita income ranged from $9863 to
$18,962 in 1992. The average per-capita income for Louisiana was $13,769.
Louisiana’s financing formula for special education must address these issues.
First, the state financing formula must address the issue of disparity in per-pupi
revenues for special education among the districts because the courts have considered
revenues per pupil as “prima facie” evidence in determining the fulfiliment or lack of
equity in & state school finance system (Hickrod, Chaudhari, Hubbard & Lee, 1982,
p.1). Second, models for special education need to be developed in order to
determine whether or not the disparity of per-pupil revenue issue may be resolved and
costs monitored. Finally, relationships between district fiscal capacity and special
education per-pupil revenues, district fiscal capacity and special education
enrollments, and district special education enroliments and per-pupil revenue must be
determined so that state financing models for special education may be developed and

tested which are sensitive to these relationships.
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This study answers the call for more study of state spectal education financing
formulas, specifically in the State of Louisiana. Louisiana is currently considering
changing its funding formula for special education. Different financing programs
impact different areas in different ways, such as how much money the local district
spends per-pupil, enrollments of special education students, the category of disability
in which students are placed, and whether or not the special education service is
remedial, temporary, or permanent. The information which this study will generate
will prove helpful in planning new strategies and policies for financing special

education in the State of Louisiana.

Significance of the Study

The large responsibility of states to fund special education services, coupled
with increased emphasts on equity issues and caps on state and local tax revenues, has
generated important questions about the effects of funding patterns in special
education (Dempsey & Fuchs, 1992). Rising costs and widening gaps between the
costs of regular education and special education programs, increasing public scrutiny
of the costs of special education, and a growing need for state revenues to finance
special education were predicted as future challenges (Vasa & Wendel, 1982). This
prediction has come true in 1994, as evidenced by the flurry of reform of states’
special education financing programs across the nation. At both the federal and state
levels, educators are asking for reviews of the special education system to ensure that

children are not being unduly removed from regular ciassrooms (Richardson, 1994).
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An example of the problems that states are facing may be found in the
problems of the New York City special education system. New York City’s special
education program costs more than twenty-two cents of every school dollar and
employs one-fourth of all school personnel (Dillon, 1994). Thirteen percent of all
New York City’s school children are enrolled in special education (Dillon, 1994), for
a total of 130,000 students (Richardson, 1994). It was also noted that there seemed
to be very little incentive to limit special education and every incentive to expand it.
Of the childrer referred to special education, about ninety percent were tested and
about seventy percent were found to need special education (Richardson, 1994).

Incentives in New York City, as in many states, are monetary, convenient, and
political. More students translate into more money. Schools in New York City
receive up to $10,000 per student in special education money, and teachers can
effectively reduce class size by funneling bothersome students to special education
(Richardson, 1994). About seventy percent of these students are classified as
Learning Disabled or Emotionally Handicapped, classifications which are vaguely
defined by statute and can be loosely applied (Dillon, 1994). Secretary of Education
Richard S. Riley observed this problem of over-identification by calling it
“overlabeling” (Richardson, 1994).

The example of the New York City Special Education System rings true for
many local districts across states. Many of the same incentives exist to classify more
students. Like New York City, more students mean more state money to a local

district because the funding mechanism is driven by the number of students in that
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district’s special education program. Teachers can remove bothersome students from
the classroom by having them referred to special education programs. In Louisiana,
getting a student classified removes them from the regular classroom, reduces the
pupil teacher ratio on the school report card, and inflates school test scores because
special education students, with the exception of the gifted, are not entered with the
regular education student population.

Unfortunately, there have been few empirical analyses of statewide strategies
to fund special education (Dempsey & Fuchs, 1992). Virtually no empirical research
has been conducted to test the validity of hypothesized effects of various funding
formulas on statewide placement and service provisions of special education
(Albright, 1988; Gaughn, 1976; Guanino, 1971). With the courts being presented
challenges to state special educational finance systems, it is important that researchers
accurately identify how past and contemplated new special education finance reform

efforts affect educational resource distributional equity .
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CHAPTER II

REVIEW OF RELATED LITERATURE

The past three decades have brought about dramatic changes in the
fundamental policies governing special education. Special education laws enacted
during this time have presented problems not anticipated by those who sought such
legislation. The most visible of these problems is a lack of money and resources
(Rogers, 1993). Handicapped children require special education and related services
of different intensity and duration to meet their unique educational needs (Weintraub
& Higgins, 1980). Special education is costly and it is burdensome for local school
districts to support it (Rothstein, 1990).

The purpose of this chapter is to review the related literature regarding
special education finance. The chapter begins with a discussion of the evolution of
special education and traces the role of the states in this development. The next
section addresses the legislative framework for special vducation and includes judicial
interpretations of this legislation in regards to appropriate placement, related services,
and attorneys’ fees. The final section addresses the costs of special education, in

particular state financing formulas and third party billing for special education.

The Evolution of Special Education

Weintraub and Higgins (1980) characterize the evolution of the provision of

special education into three phases. Each of these phases describes the different roles

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



played by states in their delivery of special education services. These phases are
identified as the Benefactor Role, the Programmatic Role, and the Facilitator Role. In
the first period, the state was perceived to be the benefactor because historically,
public education for handicapped children was perceived as a charitable activity for
state government. Traditionally, handicapped children were educated by the public
schools when sufficient pressure or enlightened leadership forced them to do so. The
period was also characterized by great discrepancies in fiscal planning across states
(Weintraub & Higgins, 1980).

Increasingly parents, professionals, and lobbyists joined efforts to increase
pressure on state authorities to move from a permissive policy posture to a posture of
mandating changes in the provision of services (Weintraub & Higgins, 1980). The
Brown v. Board of Education (1954) decision by the United States Supreme Court
established education as a constitutionally protected right and also established a
federal presence in public education in America (Rogers, 1993). This decision has
also guided the courts over the ensuing years in many matters relevant to special
education. The Brown decision led to a second period, with another policy role for
the states.

The second period, called the programmatic role, marked an emergence of the
states as a driving force in mandating change as it related to the provision of services
to handicapped students. During this period, state legislatures passed laws that either
mandated or fiscally assisted special education for many categories of handicapped

children through the public schools (Weintraub & Higgins, 1980). New federal
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dollars were flowing to the states to be given to locals on a grant basis, reinforcing
the programmatic role of the state. Many school districts found that the operation of
special education programs, with financial assistance provided by state legislatures,
not only permitted the provision of services for handicapped children, but also helped
improve services for the school population as a whole (Reynolds & Birch, 1977).

A period of transition was ushered in when the courts began to issue mandates
that called for a policy shift from programmatic services for some handicapped to the
right of all handicapped students to an appropriate education (Weintraub & Higgins,
1980). In particular, the Pennsylvania Association of Retarded Children v.
Pennsylvania (1972) and the Mills v. D.C. Board of Education (1972) reflected the
demands of vocal advocacy groups and a growing body of successful litigation
asserting the rights of children with varying disabilities to a free and appropriate
public education in the least restrictive environment (Rogers, 1993). The
programmatic period came to a close in 1975 with the passage of the Education For
All Handicapped Act or Public Law (P.L.) 94-142, which established a minimum
policy base for each state.

In the third period, called the facilitator role, the states shifted from
programmatic change to facilitator of change. This shift occurred as a result of
special education being established as a right of all handicapped children. New
demands were being placed on the states. The state’s primary role was now one of

establishing and enforcing criteria to deliver special education and related services.
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The local district has become the vehicle for determining a child’s educational

program (Weintraub & Higgins, 1980).

The Legislative Framework for Special Education

To a very large extent, the Civil Rights Movement provided the initial
stimulation to the special education movement (Osborne, 1988). Many of the nights
established for minorities were subsequently provided to handicapped students. The
Brown v. Board of Education (1954) case laid the foundation for the future of
education for handicapped children. The decision was based on the federal
constitutional principle of the fourteenth amendment, which provides that the states
may not deprive anyone of “life, liberty, or property, without due process of law” nor
deny anyone “equal protection of the laws” (U.S. Constitution, amendment XIV).
The Supreme Court concluded that “it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an education,” and this
education is “a right which must be made available to all on equal terms” (Brown v
Board of Education of Topeka, 1954).

The Brown decision recognized that educating black children separately, even
if done so in “equal” facilities, was inherently unequal because of the stigma attached
to being educated separately, and because of the deprivation of interaction with
children of other backgrounds (Rothstein, 1990). This argument was often utilized in
later handicapped education cases because many similarities exist between the

plaintiffs in civil rights cases and handicapped children in special education cases. In
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subsequent years, the handicapped children became known as “the other minority,” as
special educators and parents demanded that the handicapped be given the same
rights to an equal educational opportunity as other minorities (Osborne, 1988).

The principles of the Brown case have been applied in a number of cases
involving the handicapped. Beginning in 1969 with Wolf v. Legislature of the State of
Utak (1969) the judge not only identified education as the most important function of
state and local governments, he also declared education to be a fundamental right
under both the state and federal constitutions (Thomas & Denzinger, 1993).

Although the Supreme Court was to later disagree with the conclusion that education
was fundamental under the United States Constitution in the San Antonio
IMeperﬂent School District v. Rodrigues case (1973), the Wolf case set a precedent
for many cases to follow.

The evolution of the Education For All Handicapped Act began with the
passage of the Elementary and Secondary Education Act (ESEA) of 1965, also
known as Public Law (P.L.) 89-10. Although ESEA was not specifically for the
handicapped, it was amended in 1966 and 1970 to better serve handicapped students.
The U.S. Congress made some preliminary efforts to provide for special education in
1966 and 1970 by enacting grant programs. Although mainly for personnel
development, these programs attempted to address the issue of educating the
handicapped children in the regular education system (Thomas & Denzinger, 1993).
Title VI was added to the Elementary and Secondary Education Act which

established the Bureau of Education for the Handicapped to provide leadership in
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special education programming. In 1970, Title VI was repealed and the Education of
the Handicapped Act passed. Part B of this legislation provided for grants to states to
encourage special education programming. These programs were primarily incentive
programs and required little specification of specific guidelines and enforcement
(Rothstein, 1990).

In 1971 and 1972, two cases previously cited resulted in landmark decisions
regarding special education. The Pennsylvania Association for Retarded Children v.
Pennsylvania (1971) resulted in a consent agreement that stated that no child could
be denied admission to a public school or have his educational status changed unless
formal due process was provided. The parties agreed that mentally retarded persons
are capable of benefiting from an education and that the state must provide them with
a free, public program of education and training appropriate to their capacity. In
1972, the Mills v. Board of Education of the District of Columbia expanded the right
to an appropriate public education to children labeled as behavioral problems,
mentally retarded, emotionally disturbed and hyperactive (Thomas & Denzinger,
1993). The Mills consent decree went so far as to set out an elaborate framework for
what due process would entail (Rothstein, 1993). Both of these cases were based on
constitutional theories of equal protection and due process under the U.S.
Constitution’s fourteenth amendment and were the impetus for similar cases in a large
number of states. These two landmark cases set the stage for a constitutional right to

special education because states provide education. Further, the basic framework set
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out in the Mills case was later to be incorporated into the Education For All
Handicapped Act (Kothstein, 1993).

The next important piece of legislation came when the United States Congress
passed the Rehabilitation Act of 1973, which included Section 504. Section 504
represents the first federal civil rights law protecting the rights of handicapped
persons (Thomas & Denzinger, 1993). That section requires that no qualified person
with handicaps be subjected to discrimination under any program or activity receiving
Federal financial assistance (29 U.S.C., p. 794).

In 1974, a major increase in funding for programs for the handicapped was
enacted by passage of the Education of the Handicapped Amendment, Public Law 93-
380. It also provided due process safeguards for the handicapped with assurances of
a free, appropriate public education in the least restrictive environment (Osborne,
1988).

The role of the federal government became even more substantial when
President Ford reluctantly signed the Education For All Handicapped Act or Public
Law 94-142, on November 29, 1975 (Thomas & Denzinger, 1993). Actually, this
piece of legislation amended Public Law 93-380 to provide more financial assistance
and to strengthen the rights of handicapped children (Osborne, 1988). As originally
written, Public Law 94-142 provided for the creation of programs to serve certain
populations of children with specific disabilities and it required local school districts

to provide these special education services (Rogers, 1993).
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Finally, Public Law 94-142 was expanded and reauthorized in 1990 by the
Individuals with Disabilities Education Act (IDEA). Major features of IDEA have
added two new categories of special education eligibility, which are autism and
traumatic brain injury. IDEA has also required transition planning and specified
provision for technological aids and services (Rogers, 1993).

As federal mandates to educate children with disabilities have broadened,
federal funding for special education has decreased, leaving public schools in an
understandable dilemma. They are required to provide expensive special education
and related services to children with disabilities at no expense, and in such a way that
these children will derive a meaningful benefit (Rogers, 1993). This dilemma has
resulted in extensive litigation and other legal issues in relation to special education

finance.

Equity

The main issue of all legislation and litigation in special education is that of
equity. “Equity refers to the notion of distributive justice and faimness in educational
systems” (Geske, 1982, p. 334). That which is just or fair in special education finance
has largely been mandated by the courts. For handicapped students, the concept of
equity in educational programs means that the programs and services which they
receive are appropriate to their educational needs (Hartman & Haber, 1981).
Secondly, equity has to do with the fiscal resources from which education can be

supported (Weintraub & Higgins, 1980).
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Two basic concepts of equity employed in school finance research involve the
notions of horizontal equity (equal treatment of equals) and vertical equity (unequal
treatment of unequals) (Cohn & Geske, 1990). These two concepts may also be
utilized when examining special education financing strategies. Horizontal equity
involves a comparison of the treatment of comparable individuals or groups (e.g.
special education students) in a state. Under this notion of horizontal equity, equal
treatment of special education students requires similar expenditure levels for these
students by the local districts. In regard to funding, the basic idea behind the
horizontal equity principle has been to reduce the large interdistrict disparities in
expenditures per special education pupil.

Vertical equity requires that basic differences among groups be taken into
consideration. Different disabilities in special education (e.g. mild/mental retardation,
deaf, blind, speech impaired, learning disabled) may require different expenditure
levels. In regard to the principle of vertical equity, Brewer and Kakalik (1979) note
that equal educational opportunity for handicapped children “does not mean either
equal resources or equal objectives for both handicapped and nonhandicapped
children. In general, the educational resources and goals established for each
handicapped child will be different and will be based on the child’s needs and
potential” (p.42). Proponents of greater vertical equity might argue for the adoption
of a pupil weighting system or for increased categorical aids (e.g. for specific

handicapped pupils) to bring about greater student equity (Cohn & Geske, 1990).
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Findings From Single State Longitudinal Equity Studies of Regular Education

Studies concerning the equity of per-pupil revenues among local districts have
enabled researchers to note the impact of school finance reform attempts in terms of
general trends in distributional equity (Geske, 1983). They allow for an assessment of
the longitudinal effects of finance formulas. Unfortunately, these types of studies have
been primarily concerned with regular education. This study utilizes some of the
methodologies of these equity studies in order to examine special education, therefore
the findings of these studies of regular education (in Cohn & Geske, 1990) will be
briefly summarized. The findings in regard to per-pupil revenues have been mixed.
Some states have improved the disparity problem while in other states the problem
has become significantly greater.

Forerunners in this area of research are Hickrod and his associates at Illinois
State University, having assessed equity goals since 1973. These studies indicated a
decline in the horizontal equity dimension from 1979-1983 (Hickrod, Chaudhari, and
Hubbard, 1985). Jones and Salmon (1983) reported that Virginia lost ground in
progress toward its school finance equity since its major reform was implemented in
1974-1975. King (1983) found New Mexico’s financing system making progress
toward financial equalization across school districts. Cohn and Smith (1989) reported
improvement in school finance equity in South Carolina and finally, Geske and
LaCost (1990) reported a reduction in revenue inequality in Louisiana from 1977-

1978 to 1985-1986.
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Judicial Interpretation of Special Education Legislation

4Since the passage of the Education For All Handicapped Act in 1975 litigation
involving handicapped students has increased significantly. Parents, state agencies,
and local agencies have been engaged in bitter disputes over the quality of services
provided and who will pay for these services. The courts have been used by these
groups in an effort to seek relief. Two frameworks are useful in classifying the
complex legal issues in special education finance. Thomas and Denzinger (1993) have
examined the judicial interpretation of federal, state, and local laws in regard to
financial 1ssues.(A list of these relevant cases may be found in Appendix B). Anthony
and Jones (1990) have divided judicial decisions into three areas of special education
litigation; 1) appropriate placement, 2) related services, and 3) attorney’s fees. The
financial implications of each of these three areas of special education litigation will be

discussed.

Appropriate placement

In 1982, the U.S. Supreme Court, in Board of Hendrick Hudson School
District v. Rowley (1982) established a minimum standard of educational
programming for handicapped students by defining appropriate placement to be
access with benefits. This decision serves as a benchmark for examining the
appropriateness of a placement. The Rowley decision however, should not be
construed as an ultimatum governing placement of all handicapped children. “[W]e

do not attempt today to establish any one test for determining the adequacy of
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educational benefits conferred upon all children covered by the Act” (Row/ey., p.
3049).

If parents can show that a public schoo! district is unable to provide a free,
appropriate public education to meet the needs of their child as outlined on the child's
IEP, the parents will prevail. In Beasley v. School Board of Campbell County (1988)
the court concluded that a private school was the appropriate placement for the
student and the district must assume the cost. In addition, if parents maintain
successfully that the appropriate placement of their child is in a private school after
removing their child from a public school program, the district will have to assume the
cost of the student's private school program ( School Committee of the town of
Burlington, Massachusetts v. Dept. of Education of Massachusetts, 1985).

Schooil districts incur costs when they must extend the school year to provide
for the appropriate education for handicapped students. Some handicapped students
must have year round schooling so their skills will not regress. The court contended
in Battle, Bernard and Armstrong v. Commonwealth of Pennsylvania (1981) that for
some handicapped students, an individualized education program must extend beyond
the normal school year because of severe regression in learning which may take place
if the student's schooling is not continued. In this case, the district had closed all
schools for the summer to offset rising costs.

In some cases, conflict over the kinds of benefits accrued from different
proposed placements occurs. In Visco v. The School District of Pittsburgh (1988)

the court determined that the acquisition of oral language skills outweighed the
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benefits that hearing-impaired students would receive if they were placed in a
mainstreamed program.

Recalling an earlier case, the court ruled that the deaf students could remain in their
private school placement, because "the risks of change outweigh the possible
benefits” (Grkman v. Scanion, 1981, p. 1037).

The need for residential placement is not addressed directly by The Education
For All Handicapped Amendment, but regulations concerning the use of residential
treatment centers have been made known in section 300.302 (1986). In Drew v.
Clarke County School District (1987) the court ruled that since the school district
was unable to provide an appropriate placement for a 16-year old autistic boy, it
would have to assume the costs of private residential placement.

The escalating survival rate of severely handicapped infants could have a
significant impact upon school districts special education costs. The Timothy v.
Rochester School District (1989) established zero reject which was discussed in the
first chapter, and should this standard prevail, will cause special education costs to
rise.

Several states have developed regulations governing private school
placements and their tuition costs. The Council of Private Schoolis for Children with
Special Needs v. Cooperman case (1985) tested the legality of these regulations and
the court upheld them. These types of regulations have been beneficial i holding

some costs down.
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Some states have laws mandating a higher level of service than EHA
established. The David D. v. Dartmouth School Committee case (1985) established
that the state has an obligation to provide that service. Since the David D. v.
Dartmouth decision in Massachusetts, the number of cases in which parents obtained
their requested educational placement dramatically increased, from 38.8 percent in
1985 to 54.5 percent in 1987 (Massachusetts Department of Education, Facts on
Special Education in Massachusetts, Mar. 1988).

Finally, vaguely written statutes or regulations have contributed to the
escalation of special education costs. In Massachusetts, Chapter 766 requires that
any student failing to "make effective progress” in school should receive special
education services (The Comprehensive Special Education Law, supra, note 28). The
effect of this regulation was to drive special education enrollments up to 16.2 percent
of the state's total student population even though the overall student population
declined. Concerned with the ever increasing costs of special education within their
state, Massachusetts Department of Education officials advised that the state begin
alternative programs for non-disabled students currently being referred into special
education for tutoring and remedial services (Massachusetts Department of

Education, 1988).

Related Services

Since the definition of related services has been expanded to include services

not originally stipulated, the costs of these services has increased dramatically. In
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the Corbett v. Regional Center for the East Bay, Inc. case (1988) the court, while
acknowledging that residential placement can be construed as a "related service,"
decided that the original placement had occurred in response to self-abusive behavior.
The court further stated that any future change in placement must be "made pursuant
to state law alone," because "residential placements made by other state agencies, or
independently by parents, are not educational placements” (Corbett, pp. 968-969).
The Irving Independent School District v. Tatro case (1985) affirmed a lower court
decision that clean intermittent catherization is a related service under The Education
of the Handicapped Act (EHA), not a medical service, because it is not required to be
administered by a physician. Significant costs once thought to be associated with the
provision of these types of services have not materialized.

Shortly after the Rowley (1982) decision, the U.S. Supreme Court denied
certiorari and allowed the decision to stand in a case concerning psychotherapy as a
related service in the Piscataway Township Board of Education v. T.G. (1984). A
federal district court had previously ruled that psychotherapy for an emotionally
disturbed student is a related service under The Education of the Handicapped Act.

Transportation is specifically mentioned in The Education of the Handicapped
Act as a related service. Disputes usually invoive the provision of services for a
private school placement chosen by parents or a need to depart from a mandated
school district policy. Parents of two spina bifida children sought relief from a district
policy prohibiting buses to travel poorly maintained private roads (Kennedy v. Board

of Education, McDowell County, (1985). The court ruled that the district had an
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obligation to provide an aiternate form of transportation, and that denying the
students attendance at school denied them equal protection of the laws.

In two other cases involving parentally chosen private school piacements, the
court ruled in favor of the school districts. In the McNair v. Cardimone case (1988)
the court found that the state is not required to assume the cost of private education if
the state has fulfilled its obligation by making its own appropriate program and
services available. The Barwac:z v. Michigan Department of Education case (1988)
involved parents seeking district assumption of the cost of transporting their student
from Michigan to Washington D.C. to attend the Model Secondary School for the

Deaf. The parental request was denied.

Attorney’s Fees

Finally, in 1986, the U.S. Congress amended the The Education of the
Handicapped Act to include the awarding of attorneys' fees and other costs
engendered by parents when they prevail at either the due process hearings or in
court. This piece of legislation is also cailed Public Law 99-372. (Handicapped
Children's Protection Act , 1986). This legislation was enacted in response to an
earlier decision in which the U.S. Supreme Court concluded that The Education of
the Handicapped Act did not allow the awarding of attorney’s fees to prevailing
parents (Smith v. Robinson, 1984). As a result of this legislation, in virtually all cases
where parents have prevailed at either the administrative level or in court, they have

collected attorneys’ fees when claims were justified { Anthony & Jones, 1990).
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